Notice PIH 96-27 (HA

Secretary's Representatives; | ssued: May 15, 1996
St at e/ Area Coordi nators; Expires: My 31, 1997
D rectors, Public Housing

D visions; Al Public Housing

and Section 8 Housi ng Agenci es;

Resi dent Managenent Cor porati ons;

Al FHEO Directors for Enforcenent

and for Qperations and Conpli ance

Subj ect: Qccupancy Provisions of the Housing Qoportunity Program
Ext ensi on Act of 1996

1) Overview

This Notice describes the screening, |ease, and eviction
provi sions that housing agencies (HAs) nust adopt as a result
of the "Housing Qopportunity Program Extension Act of 1996, "
whi ch was signed into | aw on March 28, 1996.

HAs are to inplenent the provisions in this | aw w thout
awai ting HUD regul ati ons.

These provisions are in addition to the authority HAs al ready
have in the areas of screening, |eases, evictions, and
Section 8 termnations.

This Notice focuses on the newlaw s Section 9, "Safety and
Security in Public and Assisted Housing." The Notice also
provides a summary of Section 10, "Public Housing Designated
for Ehderly and D sabled Famlies." A nore detailed

di scussion of the requirenents of Section 10 is being
provided in a separate HJUD noti ce.

2) Purpose

The purpose of this Notice is to informHAs of the
requirenents of the newlawrelated to safety and security in
publ ic and assi sted housing, which, by the law s terns, are
already in effect. These requirenents are consistent with
the Departnent's determnation to take every reasonabl e step
to help HAs pronote safer public and assi sted housi ng.
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It is one of a series of steps that are being taken al ong
these lines. These steps include the April 12, 1996 issuance
of Notice PIH 96-16 (HAs) entitled ""One Strike and You're
Qut' Screening and Eviction Quidelines for Public Housing
Authorities,” and a Proposed Rul e published on May 6, 1996
that includes HAs' security efforts as an additi onal
performance indi cator under the Public Housi ng Managenent
Assessnent Program ( PHVAP) .

Prograns Cover ed

The new | aw makes changes to Subsection 6(r) and Section
16(e) of the United States Housing Act of 1937, as anended
(USHA) (42 U S.C 1437 et seq.), which apply to the Section 8
certificate, voucher, and noderate rehabilitation prograns.

Changes to Sections 6, 7, and 16 of the USHA apply to public
housi ng.

None of these changes is applicable to the admnistration of
| ndi an Housi ng prograns under the USHA

Statutory Changes Applicable to the Section 8 Certificates,

Vouchers, and Modderate Rehabilitation Prograns

HAs nust amend their admnistrative plan to state their
policies for inplenmenting the provisions bel ow

A Ineligibility if Evicted for Drug-Rel ated Activity

Drug-related crimnal activity is the illegal
manuf acture, sale, distribution, use or possession with
intent to manufacture, sell, distribute or use a

control | ed subst ance.

Persons evicted from public housing, |ndian housing,
Section 23, or any Section 8 program because of drug-
related crimnal activity are ineligible for admssion to
Section 8 prograns for a three-year period begi nning on
the date of such eviction.

HAs may waive this requirenent if:

-- t he person denonstrates successful conpletion of a
rehabilitation program approved by the HA or
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-- the circunstances | eading to the eviction no
| onger exist. For exanple, the individual
involved in drugs is no longer in the househol d
because the person is incarcerated.

Screening Qut Illegal Drug Users and Al cohol Abusers

HAs nust establish standards (i.e., policies and
procedures) that prohibit the admssion to Section 8
prograns of any person who the HA determnes is illegally
using a control | ed substance.

HAs nust establish policies and procedures that prohibit
admtting any person to Section 8 prograns in cases where
the HA determnes that there is reasonabl e cause to
bel i eve that the person abuses al cohol in a way that nay
interfere with the health, safety, or right to peacef ul
enjoynent of the prem ses by other residents.

HAs nust establish policies and procedures that prohibit
admtting any person to Section 8 prograns in cases where
the HA determnes that there is reasonabl e cause to
believe that the person's pattern of illegal use of a
control | ed substance or pattern of abuse of al cohol nmay
interfere with the health, safety, or right to peacef ul
enjoynent of the premses by other residents.

HAs nmay waive the policies prohibiting admssion in these
circunstances if the person denonstrates to the HA' s
satisfaction that the person is no | onger engaging in
illegal use of a controlled substance or abuse of al coho
and:

-- has successfully conpl eted a supervi sed drug or
al cohol rehabilitation program

-- has ot herw se been rehabilitated successfully; or

-- is participating in a supervised drug or al coho
rehabilitation program

Term nati ng Assistance to Illegal Drug Users and Al cohol

Abuser s

HAs nust establish standards (i.e., policies and
procedures) that allow for the termnation of Section 8
assi stance of any person who the HA determnes is
illegally using a controlled substance.
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HAs may term nate Section 8 assistance for any person if
the HA determnes that the person's abuse of al cohol
interferes with the health, safety, or right to peacefu
enjoynent of the prem ses by other residents.

Statutory Changes Applicable to Public Housing

Not hing in the Extender Act negates the provisions for
applicants' rights to informal hearings and tenants' rights
to judicial proceedings for evictions.

The Extender Act inposes certain requirenments beyond those
already in place which, in general, ook at a person's recent
behavi or to see whether it would result in nonconpliance wth
the |l ease. Normal screening should | ook at past conduct as

an indicator of future conduct. |In considering the elenents

di scussed bel ow, the HAs' focus should not be on whether the
applicant or tenant happens to have a disability.

A Ineligibility if Evicted for Drug-Rel ated Activity

Drug-related crimnal activity is the illegal
manuf acture, sale, distribution, use or possession with
intent to manufacture, sell, distribute or use a

control | ed subst ance.

Persons evicted from public housing, |ndian housing,
Section 23, or any Section 8 program because of drug-
related crimnal activity are ineligible for admssion to
public housing for a three-year period begi nning on the
date of such eviction.

HAs can waive this requirenent if:

-- t he person denonstrates successful conpletion of a
rehabilitation program approved by the HA or

-- the circunstances | eading to the eviction no
| onger exist. For exanple, the individual
involved in drugs is no longer in the househol d
because the person is incarcerated.

B) Screening Qut Illegal Drug Users and Al cohol Abusers

HAs nust establish standards (i.e., policies and
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procedures) that prohibit the admssion to public housing
of any person who the HA determnes is illegally using a
control | ed substance.

HAs nust establish policies and procedures that prohibit
admtting any person to public housing in cases where the
HA determnes that there is reasonabl e cause to believe
that the person abuses al cohol in a way that may
interfere with the health, safety, or right to peacef ul
enjoynent of the premses by other residents.

HAs nust establish policies and procedures that prohibit
admtting any person to public housing in cases where the
HA determnes that there is reasonabl e cause to believe
that the person's pattern of illegal use of a controlled
substance or pattern of abuse of alcohol nay interfere
with the health, safety, or right to peaceful enjoymnent

of the prem ses by other residents.

HAs nmay wai ve policies prohibiting admssion in these
circunstances if the person denonstrates to the HA' s
satisfaction that the person is no | onger engaging in
illegal use of a controlled substance or abuse of al coho
and:

-- has successfully conpl eted a supervi sed drug or
al cohol rehabilitation program

-- has ot herwi se been rehabilitated successfully; or

-- is participating in a supervised drug or al coho
rehabilitation program

Term nati ng Assistance to Illegal Drug Users and Al cohol

Abuser s

HAs nust establish standards (i.e., policies and
procedures) that allow for the termnation of the tenancy
of any person who the HA determnes is illegally using a
control | ed substance.

HAs may term nate the tenancy of any person if the HA
determnes that the person's abuse of alcohol interferes
with the health, safety, or right to peaceful enjoynent
of the prem ses by other residents.

Lease Provi sion
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Publi ¢ housing | ease forns nust be anmended pronptly to
provide that the following activities by any resident are
grounds for termnation of tenancy:

-- drug-related crimnal activity on or off the
prem ses, not just on or near the prem ses;, and

-- al cohol abuse that the HA determnes interferes
with the health, safety, or right to peaceful
enj oynent of the prem ses by other residents.

In amending the | ease form HAs nust provide tenants with
noti ce and opportunity to conment, according to the
provisions in 24 CFR 966.3. The nodificati on may be
either in the body of the |l ease or in a | ease addendum

Tenants nmust be required to execute the new
| ease/ addendum no |l ater than their next reexam nation.

Qi evance Procedures

In states where HUD has determned that a court provides
the el ements of due process, HAs nay bypass the grievance
procedures in cases involving termnation of tenancy for
any activity, not just a crimnal activity, that
threatens the health, safety, or right to peaceful
enjoynent of the premses by other tenants or enpl oyees
of the HA, or any drug-related crimnal activity on or
of f such prem ses, not just on or near such prem ses.
QG herwi se, grievance procedures would remain the sane as
t hey have been, per 24 CFR 966.

If HAs plan to anend their grievance procedures, they
must provide tenants with notice and opportunity to
comment, according to the provisions in 24 CFR 966. 52(c).

Avai lability of Crimnal Records

The | aw states that, notw thstandi ng any ot her provision
of law, the National Ginme Information Center, police
departnents, and other |aw enforcenent agencies shall,
upon request, provide HAs infornmation regarding the
crimnal conviction records of adult applicants for, or
tenants of, public housing for purposes of applicant
screeni ng, |ease enforcenent, and eviction.

This informati on nust be provided for persons 18 years of
age or older, or for those convicted of a crinme as an
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adul t.

The provisions of this paragraph (5F) pre-enpt any
contrary provision in State, local, or tribal |aws, and
prevail over any contrary federal requirenment. These
provisions do not pre-enpt or limt any |laws or authority
that permt broader access to records.

(n request, HAs nust be provided the sane information for
juveniles, only to the extent that the rel ease of such
information is authorized by State, local, or tribal

| aws.

Wi |l e not addressed by the statute, HAs may pay
reasonabl e fees charged by | aw enforcenment agenci es that
provide the informati on. The applicant or tenant may not
be charged.

HU is working with the FBI on this matter and will issue
addi tional guidance when it is avail able.

HAs nust establish a systemto ensure that any crimna
record recei ved be mai ntai ned confidentially, not msused
or inproperly dissemnated, and destroyed once the
purpose for which it was requested is acconpli shed.

Bef ore HAs take any adverse action based on a crim nal
conviction record, the HA nust provide the applicant or
tenant with a copy of the crimnal record and an
opportunity to dispute the accuracy or rel evancy of the
record. The opportunity to dispute the record can be at
an informal hearing for rejected applicants or at the
court hearing in the case of evictions.

Statutory Changes in Designating Public Housing for Elderly

and Di sabled Fanm lies

Sone inportant elenents of Section 10 of the Housing
Qoportunity Program Extension Act of 1996 are summari zed
her e:

-- Provi des new statutory requirenents for HAs in
devel oping plans to designate projects for elderly
famlies only, disabled famlies only, or elderly
and disabled famlies. Provides that an
allocation plan that was submtted prior to the
new | aw but has not yet been approved or
di sapproved shall be considered submtted under
t he new | aw.



-- Provi des that any plan approved before enact nent
of this law shall be in effect for five years
begi nning with the date of such approval.

-- Expl ai ns that HAs nust establish that the
designation is necessary to achi eve the housing
goals in the jurisdiction' s Conprehensi ve Housi ng
Affordability Strategy (CHAS) and necessary to
meet the housing needs of its | owincomne
popul ati on.

-- Requires that the plan include a description of
t he designated project, the tenants, any
supportive services that will be provided, how the
design and related facilities accommodate the
speci al environnental needs of the intended
occupants, and any plans to secure additional
housi ng resources or housi ng assistance for the
famlies that may have been housed in the project
if it had not been designat ed.

-- Notes that no tenants in conpliance with their
| ease nay be evicted or required to nove because
of the designation of the unit. HAs nust provide
rel ocation assistance to tenants who agree to be
relocated in connection with the designation.

More detailed requirenents for designating public housing
will be covered in a separate noti ce.

7) Nondi scrimnation

Nothing in this Notice relieves HAs fromconplying with
Federal requirenments prohibiting unlawful discrimnation.
In particular, in inplenenting the provisions described
in this Notice, HAs nust abide by Federal |aws

prohi biting discrimnation on the basis of race,
religion, sex, color, national origin, age, disability,
and famlial status.

HAs nust apply their procedures objectively in dealing
with both applicants and participants. Only an
individual's particul ar behavior may be consi dered, not
traits that mght be attributed to a specific group or
category of persons. HAs should carefully docunent the



rationale for their decisions.

/ s/ Kevin Emanuel NMarchnman

Kevi n Emanuel Marchman, Deputy Assi st ant
Secretary for D stressed and
Troubl ed Housi ng Recovery



