U.S. Departnent of Housing and Urban Devel opnent
PUBLI C AND | NDI AN HOUSI NG

Special Attention of: Notice PIH 92-49 (PHA)
PHAs/ | HAs; Regi onal Adm ni strators;

Directors, O fices of Public | ssued: October 19, 1992
Housing; Directors, Offices of Expires: October 31,
1993

I ndi an Prograns; Field Ofice

Managers; Housi ng Managenment Di vi sion

Directors; Directors, Public Housing Cross References:
Di vi si ons; Resident Council s/ Resident

Managenent Corporations

Subj ect:: Requirenments for HUD Approval of Taking of Public
Housi ng Property by Em nent Domai n

1. Pur pose. This Notice sets forth the requirenments for HUD
approval of the taking of public housing property (this
i ncludes the property of an Indian Housing Authority) by
anot her public body using em nent domain authority.

2. Background. Taki ngs under em nent domain are exenpt from
the requirements of Section 18 of the U.S. Housing Act of
1937, as anended (Act), 24 CFR 905, Subpart M and 24
CFR, Part 970; therefore, it is inportant to ensure that
such requests neet all the HUD established requirenments
for HUD approval where em nent domain is used.

In addition, there is sonme m sunderstandi ng regarding
actions required to obtain HUD approval under the em nent
domai n procedure, and confusion regardi ng the nmeani ng of
the term"friendly taking."

3. Definition of Em nent Domain. Em nent domain is the power
of a governnental body to take private property for
public use upon conpensating the owner. Numerous public
and "quasi-public" agencies, such as airport authorities,
hi ghway comm ssi ons, community devel opnment agencies, and
utility conmpanies are authorized the use of em nent
domai n. When property owned by a public housing
agency/ I ndi an Housing Authority (HA) is sought by public
bodi es that have em nent domain authority, HUD approval
is necessary. Taking under em nent domain where al




parties agree to a settlenment is sonetines referred to as
a "friendly taking." This agreenent anong the parties,
however, does not negate the need to satisfy the HUD
established requirenents reiterated in the foll ow ng

par agr aph, Use of Em nent Donmi n.

Use of Em nent Domain. For the purpose of exenption from
the requirenments under Section 18 of the Act, 24 CFR 905,
Subpart M and 24 CFR Part 970, the O fice of General
Counsel (OGC) has ruled that HUD may not consider a

t aki ng of public housing under the em nent donmain
procedure unl ess:

a. The taking body has been authorized the use of
em nent dommin under its State or tribal |aw and

b. The taking body evidences its intent to use its
power of em nent domain by taking the first step
required under its State, or tribal law for an
em nent domai n proceedi ng. The OGC has rul ed that
havi ng the power of em nent domain, wthout having
taken some action to comence the taking, is not
sufficient basis for HUD to approve the taking under
the em nent donmain procedure. Only the first step
nmust be taken. |If the parties involved can reach a
settlenment after that first step is taken, it is not
necessary to conplete the | egal proceedings.

Non- Applicability of Section 18. Where em nent dommin
authority is used, Section 18 of the U S. Housing Act of
1937, as anended, does not apply to property owned and
operated by HAs.

HUD Approval Required. HUD approval is required for the
t aking of HA-owned property under em nent domain due to
the Federal interest in the property under the Annual
Contri butions Contract, and as specified in the

Decl aration of Trust The Regi onal Adm nistrator may
approve the sale or transfer of such property if the
following conditions are satisfied by the HA and the

ot her public body seeking to take the public housing

property:

a. Repl acement housing for any units taken shall be
provi ded on at |east a one-for-one basis, and paid
for by the "taking" public body or the public body
will pay the fair market value of the property,
whi chever value is higher. Replacenent units nmust be




of conparabl e size and unit configuration as those

t aken, except where the HA can denonstrate, and HUD
concurs, that there is a lack of need for the unit
configuration or size or configuration of units
taken, or a greater need for another size unit.

Repl acenment units nust neet HUD s
construction/acquisition standards for public
housi ng new devel opnment, or where applicable, the

| ndi an Housi ng Devel opnment construction/acquisition
standards. The repl acenent housi ng may be provi ded

t hrough either direct replacenent of units,
construction/acquisition and transfer to the HA
under the turnkey nethod, or sufficient funds
provided to the HA to allow it to construct or
acquire the replacenent units itself. After HUD
approval, the ACC for the original project shall be
anmended to substitute the replacenment units, thereby
maki ng them eligi ble for operating subsidy under the
Perf ormance Fundi ng System The Cooperation
Agreenent, where specific sites are identified, and
t he Declaration of Trust shall be anmended to reflect
the substitute units;

b. Repl acement of non-dwelling facilities, such as
community buildings, office space, basketball courts
and mai ntenance facilities, shall be provided for,
as well as any simlar non-dwelling space which is
lost to the HA and to its residents through the

t aki ng. Repl acenent structures nmay be provided

t hrough either direct replacenent, transfer to the
HA under the turnkey nmethod or sufficient funds
provided to the HAto allow it to develop or acquire
repl acenent structures itself or fair market val ue,
whi chever is higher;

C. Fair market val ue, as supported by appraisals,
i ncl udi ng severance damages, shall be provided for
any vacant property taken. The correction of any
danmage to the remmi ning portion of the project
resulting fromthe taking, and any subsequent
construction, nmust also be paid for by the public
body exercising the taking, in addition to paynent
of the fair market value for the vacant property;

Resi dent consultation shall be provided for in
accordance with paragraph 2-1 of HUD Handbook
7486. 1. There is no requirenment that resident




organi zations be given-the right to purchase, as is
t he case under Section 18 of the Act;

Local consultation shall be provided for in
accordance with paragraph 2-2 of HUD Handbook
7486. 1,

Rel ocation costs incurred as a result of the taking
shall be paid for by the public body acquiring the
property. When the taking is for a federally

assi sted project, any resulting displacenent is
subject to the Uniform Rel ocati on Assi stance and
Real Property Acquisition Policies Act of 1970
(URA). HUD Handbook 1378, Tenant Assi stance,

Rel ocation and Real Property

Acqui sition, describes the assistance which nust be
provi ded to persons displaced by a project that is
subject to the URA. Such assistance includes

advi sory services (Chapter 3 of Handbook 1378),
payment for noving and rel ated expenses (Paragraph
3-2 of Handbook 1378) and repl acenent housi ng

assi stance (Paragraph 3-4 of Handbook 1378).

It is anticipated that residents to be displ aced
wll be offered the opportunity to relocate to
conpar abl e public housing units. In such cases,
there will be no replacenment housing paynment since
the cost of the replacenment housing will neet the
financial nmeans test under Paragraph 1-6g of
Handbook 1378. To ensure that tinely offers of
conpar abl e repl acenent housing are provided, it is
i nportant for the acquiring agency to provide
appropriate witten notices to the residents to be
di spl aced (see Paragraph 2-3 of Handbook 1378).

Envi ronmental and historic preservation requirenments
shal | be addressed in accordance with paragraph 2.5
of HUD Handbook 7486. 1.

Assi stant Secretary for
Publ i c
and | ndi an Housi ng



