This is a model form, but not a required HUD form.  Within this model form is HUD-required language (in bold-face type) which must be included in any Performance and Completion Guaranty in a mixed-finance transaction.  HUD-required language may not be changed except with prior written approval of HUD.
MODEL FORM

PERFORMANCE AND COMPLETION GUARANTY
THIS GUARANTY OF COMPLETION (this “Guaranty”) is made this    [1]      day of 

         [1]                   , 200   [1]   , by and between the                             [2]                      
          (the “Authority”), a public body corporate and politic, organized and existing under the laws of                            

         [3]             and having its address at                                   [4]
  , and          

                           [5]                                  , a duly organized and existing              [6]
  

having its address at                             [7]                        (the “Guarantor”).

RECITALS

WHEREAS, the Authority has agreed to provide to 
                   [8]                              (the “    [9]
”) a duly organized and existing 

[10]           
  having its address at 

 
             [11]           

  a loan of 

[12]

 in the amount of 

[13]


 ($  [13]  ) (the “Authority Loan”) for the development of 
   [14]
         public housing units and associated appurtenances (hereafter referred to as the “Project”), which is part of a larger complex known as 


[15]


 to be located at 


[16]


 (the “Development”); and

WHEREAS, the Authority Loan is evidenced by a 


[17]

, and a 

              [17]                                dated of even date herewith (collectively, the “Authority Loan Documents”), and Authority further agrees to provide to the 
[9]
 additional financial assistance on behalf of the Project to ensure its low income character, which funds will be derived pursuant to the Authority’s Annual Contributions Contract (“ACC”) with the U.S. Department of Housing and Urban Development (“HUD”); and

WHEREAS, the 
[9]
 acknowledges that in return for its receipt of the Authority Loan funds, and any additional assistance to be provided by the Authority under the ACC with respect to the Project, it is required to construct and operate the Project in accordance with all requirements applicable to public housing, including the U.S. Housing Act of 1937 (42 U.S.C. 1437, et. seq.), HUD regulations thereunder, the Annual Contributions Contract entered into between HUD and the Authority (the “ACC”), the Mixed Finance Amendment to the ACC, the HUD-approved declaration of restrictive covenants  (the “Declaration”), the HOPE VI grant agreement (if applicable), and all pertinent Federal statutory, executive order, and regulatory requirements, as those requirements may be amended from time to time (hereafter collectively referred to as the “Applicable Public Housing Requirements”); and

WHEREAS, the Guarantor has a financial interest in the 
[9]
 and will derive a direct financial benefit from the construction of the Project; and

WHEREAS, in order to induce the Authority to make the Authority Loan to the       [9]   , and to enter into other arrangements with the     [9]
, the Guarantor has agreed to execute and deliver this Guaranty.

GUARANTY

NOW THEREFORE, to induce the Authority to make the Authority Funds available to       

        [9]                  , and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor hereby covenants and agrees as follows:

1.  Guarantor absolutely and unconditionally guarantees to the Authority that the 
   [9]
  shall construct, equip and complete the Project free and clear of liens in accordance with the Applicable Public Housing Requirements and in accordance with the time periods set forth in the Mixed Finance ACC Amendment;

2.  If the 
[9]
 fails to do the matters specified in Paragraph 1 on or before the time periods set forth in the Mixed Finance ACC Amendment, immediately upon such failure to perform, Guarantor shall:

(a) construct, equip, and complete the Project free and clear of liens in accordance with the Applicable Public Housing Requirements, and in accordance with the terms and conditions of the HUD-approved documents relating to the development of the Project, as identified in the Mixed Finance ACC Amendment (the “Development Documents”);

(b) remove any lien arising from, constructing, equipping, or completing the Project, and make payment in full to all laborers, subcontractors and materialmen on or before the date of completion for the costs of the Project and related costs;

(c) pay all costs and expenses incurred in doing (a) or (b) of this paragraph 2, and pay to or reimburse the Authority for all expenses incurred by the Authority with respect to its carrying out of obligations otherwise imposed upon 

[9]
 under the Applicable Public Housing Requirements and the Development Documents.

3.  The Guarantor expressly agrees that the Authority may, in its sole and absolute discretion, without notice to or further assent of the Guarantor and without in any way releasing, affecting or impairing the obligations and liabilities of the Guarantor hereunder: (i) waive compliance with, or any defaults under, or grant any other indulgences with respect to, the Development Documents; (ii) modify, amend, or change any provisions of the Development Documents; (iii) grant extensions or renewals of or with respect to the Development Documents or effect any release, compromise or settlement in connection with the Development Documents; (iv) make advances for the purpose of performing any term or covenant contained in the with respect to the Development Documents which 
[9]
 or the then owner of the premises shall be in default; (v) assign or otherwise transfer this Guaranty or any interest therein or herein; and (vi) deal in all respect with 
[9]
 or the then owner of the premises as if this Guaranty were not in effect. The obligations of the Guarantor under this Guaranty shall be unconditional, absolute and irrevocable and shall continue in full force and effect until the full and final completion of the Project, as required by the terms and conditions of the Applicable Public Housing Requirements and the Development Documents.

4.  The liability of the Guarantor under this Guaranty shall be primary, direct and immediate and not conditional or contingent upon pursuit by the Authority of any remedies it may have against 
[9]
, its successors and assigns, with respect to the Development Documents whether pursuant to the terms thereof or by law. Without limiting the generality of the foregoing, the Authority shall not be required to make any demand on 
    [9]
 or the then owner of the premises, or to sell at foreclosure or otherwise pursue or exhaust its remedies against the premises or any part thereof or against 
   [9]      or the then owner of the premises, before, simultaneously with or after enforcing its rights and remedies hereunder against the Guarantor. Any one or more successive or concurrent actions may be brought hereon against the Guarantor either in the same action, if any, brought against 

[9]
, any other guarantor or the then owner of the premises or in separate actions, as often as the Authority, may deem advisable.

5.  The Guarantor hereby expressly waives (i) presentment and demand for payment and protest non‑payment; (ii) notice of acceptance of this Guaranty and of presentment, demand and protest; (iii) notice of any default hereunder or under the Development Documents and of all indulgences; (iv) demand for observance or performance of, or enforcement of, any terms or provisions of this Guaranty or the Development Documents; (v) all other notices and demands otherwise required by law which the Guarantor may lawfully waive; and (vi) any defense to any action brought against Guarantor, including, without limitation, any defense based on any statute of limitations and on any legal disability of 

[9]
    and any discharge and limitation of liability of the 
   [9]

 to the Authority whether consensual or arising by operation of law or any bankruptcy, insolvency or debtor‑relief proceeding, or from any other cause. The Guarantor also waives trial by jury in any action brought on or with respect to this Guaranty and agrees that in the event this Guaranty shall be enforced by suit or otherwise, the Guarantor will reimburse the Authority, upon demand, for all expenses incurred in connection therewith, including, without limitation, reasonable attorneys’ fees.

6.  If the Guarantor shall advance any sums to 
[9]
 or its successors or assigns or if 
        [9]      
 or its successors or assigns shall hereafter become indebted to the Guarantor, such sums and indebtedness shall be subordinate in all respects to the amounts then or thereafter due and owing to the Authority under the Development Documents. Nothing herein contained shall be construed to give the Guarantor any right of subrogation in and to the Development Documents or all or any part of the Authority’s interest therein, until all amounts owing to the Authority have been paid in full.

7.  Any notice, demand, request or other communication which the Authority may desire to give to the Guarantor with respect to this Guaranty, shall be deemed sufficient if in writing and sent to the Guarantor postage prepaid, certified, registered, or U.S. express mail, return receipt requested, addressed to the Guarantor at the address set forth below.

8. All rights and remedies afforded to the Authority, by reason of this Guaranty, the 

Development Documents, or by law, are separate and cumulative and the exercise of one shall not in any way limit or prejudice the exercise of any other such rights or remedies. No delay or omission by the Authority in exercising any such right or remedy shall operate as a waiver thereof.  No waiver of any rights and remedies hereunder, and no modification or amendment hereof, shall be deemed made by the Authority unless in writing and duly signed by the Authority and HUD. Any such written waiver shall apply only to the particular instance specified therein and shall not impair the further exercise of such right or remedy or of any other right or remedy of the Authority and no single or partial exercise of any right or remedy hereunder shall preclude other or further exercise thereof or any other right or remedy.

9.  The Guarantor represents and warrants that: (a) it has a financial interest in the 
[9]    ; (b) it has examined or has had an opportunity to examine documents referred to herein; (c) it has full power, authority and legal right to execute and deliver this Guaranty, (d) this Guaranty is a binding legal obligation of the Guarantor; (e) the financial statements of Guarantor heretofore provided to HUD are, as of the date specified therein, complete and correct in all material respects, fairly present the financial condition of the Guarantor, and are prepared by financial professionals in a consistent manner; (f) there is no litigation pending or to the best of the Guarantor's knowledge, threatened against the Guarantor; (g) it is a principal of ______[18]______; and (h) no other fact or circumstance  exists, which would diminish or negate the liability of the Guarantor to the Authority hereunder, or materially impair its ability to perform its obligations, and neither execution or delivery of this Guaranty nor compliance with the terms hereof will conflict with, or constitute a breach of or default under any agreement or instrument to which the Guarantor may be a party.

10. Until such time as this Guaranty shall have been terminated, the Guarantor shall provide to the Authority on each anniversary date hereof its financial statements in such form and detail as may be reasonably requested by the Authority. The Guarantor also agrees to provide the Authority and HUD with financial statements at such other times as may be reasonably requested by the Authority and HUD.

11. If any of the amounts required to be paid hereunder by the Guarantor, including, without limitation, the amount necessary to complete the Project and discharge all liens, is not paid within ten days after the date written notice of such required payment is sent to the Guarantor by the Authority, the Guarantor hereby authorizes any attorney at law to appear for it before any court having jurisdiction and to confess judgment against it for the amounts then due together with interest, court costs, and attorney's fees in an amount equal to 15% of the amount due hereunder.

12. If any provision, or part of any provision, contained in this Guaranty shall for any reason be determined to be invalid, illegal, or unenforceable in any respect, such determination shall not affect  the remaining part(s) of the  provisions of this Guaranty.

13. This Guaranty shall inure to the benefit of, and be enforceable by, the Authority, its successors and assigns, and shall be binding upon, and enforceable against, the Guarantor and its heirs, personal representatives and assigns.

14. This Guaranty shall not create any rights in any surety under payment and performance bonds, among the surety, if any, the 
       [9]     
, the general contractor, and the Authority, with respect to the Project, either as a third party beneficiary, or in any other marmer, it being understood and agreed that this Guaranty is intended for the sole benefit of the Authority and HUD, or such other party as the Authority and HUD may designate in their sole discretion.

15. Guarantor agrees that no shareholder owning more than ten percent (10%) of the issued and outstanding shares in Guarantor shall transfer all or any part of its interest in Guarantor, by operation of law or otherwise, without the prior written consent of the Authority and HUD. A transfer of stock in the Guarantor, in whole or in part, or any other significant change in the ownership of such stock or in the relative distribution thereof, or with respect to the persons in control of the Guarantor or the degree thereof, or by any other method or means, whether by increased capitalization, merger with another corporation, corporate or other amendments, issuance of new or additional stock or classification of stock or otherwise, shall be. deemed a transfer with respect to this covenant. 

[19]


The term "transfer” shall include a sale, assignment, lease, pledge or other encumbrance and a transfer in any other form of the stock or interest therein or limitation thereon. Notwithstanding the foregoing, the term “transfer" shall not include transfers among existing shareholders or transfers for estate planning purposes to immediate family members or trusts for the benefit of immediate family members. Guarantor agrees to notify the Authority and HUD promptly of any such proposed transfer and to obtain written approval thereof from the Authority and HUD before such transfer is completed and before the person proposing to make such a transfer executes or enters into any binding obligation to make such a transfer.

16.  Guarantor acknowledges that, in the event of a conflict between the Plans and the remaining Applicable Public Housing Requirements, or between the Development Documents and the Applicable Public Housing Requirements, the Applicable Public Housing Requiremetns shall in all instances be controlling.  

17. This Guaranty shall be construed under the laws of the 
      [20]

.

18. The liability of the parties which compose the Guarantor hereunder shall be joint and several in all respects.

19.  Notices required to be given under this Guaranty shall be served by mailing a 

copy thereof by certified mail, or by nationally recognized overnight delivery service, addressed to either the Authority or the Guarantor at the addresses first set forth above.  Any notices required to be given to HUD shall be served in this same manner to the following address:

U.S. Department of Housing and Urban Development

451 Seventh Street, S.W., Fourth Floor

Washington, D.C. 20410

Attention:  Office of Public Housing Investments


20.  This Guaranty shall terminate upon the Authority’s receiving a certificate of occupancy covering all of the units in the Development.

IN WITNESS WHEREOF, the Guarantor has executed and sealed this Guaranty on the date first above written.


GUARANTOR:










[21]









By:      


[21]








        
        Name:     


[21]









          Title:


[21]




(SEAL)

ATTEST:



[22]




INSTRUCTIONS FOR MODEL FORM

PERFORMANCE AND COMPLETION GUARANTY

This is a model form, but not a required HUD form.  Within this model form is HUD-required language (in bold-face type) which must be included in any Performance and Completion Guaranty in a mixed-finance transaction.  HUD-required language may not be changed except with prior written approval of HUD.  Enter the following information, as described below, for each of the corresponding blank spaces on the Model Form of Performance and Completion Guaranty (Guaranty):

1. Day, month and year of Guaranty execution.

2. Name of the housing authority receiving the benefit of this Guaranty.

3. The State or Commonwealth in which the Authority is organized and existing.

4. The address of the Authority.

5. The name of the entity providing the Guaranty.

6. The legal structure of the Guarantor (e.g., limited partnership, limited liability company, etc.) and the State or Commonwealth in which the Guarantor is organized and existing.

7. Address of the Guarantor.

8. The entity to whom the Authority has agreed to lend funds, and to provide other assistance (if applicable), in connection with the development of the public housing units (e.g., the developer or owner of the Development).  

9. An acronym to designate the entity referred to in paragraph 8.  (For ease of reference, these Instructions use the acronym “the Recipient” when referring to the entity described in paragraph 8.)

10. The legal structure of the Recipient (e.g., limited partnership, etc.) and the State or Commonwealth in which the Recipient is organized and existing.

11. Address of the Recipient.

12. The source of the loan funds being provided by the Authority to the Recipient (e.g., HOPE VI funds, Capital Funds, etc.)

13. The amount of the Authority Loan being provided to the Recipient (designated alphabetically and then numerically).

14. The number of public housing units in the Development and to be added to the ACC.

15. Name of the Development of which the public housing units are a part.

16. Address of the Development.

17. List the legal documents that evidence the Authority Loan (e.g., promissory note, mortgage or deed of trust, etc.)

18. Insert the full, legal name of the Development Company.

19. The preceding text in paragraph 15 will need to be conformed appropriately for non-corporate guarantors such as LPs or LLCs. 

20. The State or Commonwealth in which the Authority is located.

21. Respectively, the name of the Guarantor, and the signature, name and title of the Guarantor’s duly authorized representative.

22. Guarantor’s seal with an attestation to confirm the Guaranty’s authenticity.
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